COM1PARATIVE AND D-TERNATIONAL ASPECTS OF AMERICAN GOLD CLAUSE ABROGATION ARTHUR NUSSBAUMf
T HE Joint Resolution of Congress of June 5, 1933, abrogating the gold clause, 1 has provoked considerable and pertinent legal examination of the subject. 2 This examination has so far been restricted to a single problem: the constitutionality of the new law. But numerous other questions are involved, such as those relating to the different types of gold clauses, their interpretation, and their effect in the case of nonperformance or of invalidity; and more important still, there arises the problem of delimiting the operative scope of the Joint Resolution itself. The disregard of these and other inherent problems is understandable because at present the issue of constitutionality is the dominant one. The writer, however, will not presume to enter very deeply into the question of American conifisiting Professor of Law, Columbia University; formerly Professor of Lay, Berlin University.
1. The essential provisions of the joint Resolution read as follows: "That (a) every provision contained in or made with respect to any obligation which purports to give the obligee a right to require payment in gold or a particular kind of coin or currency, or in an amount in money of the United States measured thereby, is declared to be against public policy; and no such provision shall be contained in or made with respect to any obligation hereafter incurred. Every obligation, heretofore or hereafter incurred, whether or not any vuch provision is contained therein or made with respect thereto, shall be discharged upon payment, dollar for dollar, in any coin or currency which at the time of payment is legal tender for public and private debts. Any such provision contained in any law authorizing obligations to be issued by or under authority of the United States, is hereby repemled, but the repeal of any such provision shall not invalidate any other provision or authority contained in such law.
"(b) As used in this resolution, the term 'obligation' means an obligation (including every obligation of and to the United States, excepting currency) payable in money of the United States; and the term 'coin or currency ' stitutional interpretation; neither will any attempt be made in this article to include a general analysis of the gold clause. 3 It is proposed, first, to contribute from the point of view of Comparative Law some thoughts and observations to the pending discussion; and, second, to inquire into the international repercussions of the American statute. These repercussions appear not yet to have been considered by American commentators al. though they constitute, in our opinion, a problem of great actual importance. The solution of this problem is to be found primarily in the doctrines of the Conflict of Laws and in the wording of the American statute, but the comparative method will, it is suggested, likewise prove helpful here. Resort to foreign analogy has, indeed, been legitimized in so far as monetary questions are concerned, by the Supreme Court of the United States in Juilliard v. Greenman, 4 one of the legal tender cases. There the Court in laying down the fundamental principle of nominalism, that "A contract to pay a certain sum in money . . . may always be satisfied by payment of that sum in any currency which is lawful money at the place and time at which payment is to be made," 5 ' expressly referred to the famous French writers, Pothier [Contract of Sale No. 416] and Pardessus . Certainly a comparative approach has much to recommend it. Under modern economic organization, monetary problems and issues tend everywhere toward the same types, and even factual developments in different countries are very often similar. There is thus no reason why the experiences of a given country and the expedients invented there should not be utilized in another country confronted with an analogous situation.0 [Vol. 44 value clause by implication, for the protection of the creditor in case the delivery of gold should be impossible or impracticable.
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The German Reichsgericht, to be sure, has held that if a debtor promises to pay a certain amount in gold coins, no gold value clause is to be implied. Relying upon a strained interpretation of the German Civil Code, this court granted discharge to certain gold debtors merely on the ground that after the outbreak of the war, gold coins had gone out of circulation. 12 Similarly the Court of King's Bench and the Court of Appeal of England, in deciding Feist v. Societe Intercommunale Beige d 'ElectricitM, 3 refused to recognize the existence of an implied gold value clause." 4 But these decisions do not represent the majority view and are unsatisfactory. From a strict contractual point of view, the aim of the gold clause is to secure to the creditor in all events an amount of legal tender equal to the actual market value of the promised gold coins." Otherwise the gold clause would lose its effect in the very contingency in antici-12. Judgments of January 22, 1922, 103 Entscheidungen des Reichsgerichts in Zivilsachen 384; of March 1, 1924, 107 id. 371; of May 24, 1924, 108 id. 176. The argument rests on par. 245 of the German Civil Code, providing: "If a debt has to be paid in a particular kind of coin which is, at the time of payment, no longer in circulation, the payment must be made as if the particular kind of coin was not provided." The construction of this rule, as made by the Reichsgericht, seems incorrect. See NUSSBA'um, op. cit. supra note 3, at 84 et seq.
13. [1933] 15. Post and Willard, supra note 2, at 1234, suggest five possible "reasonable" constructions of the customary American gold clause as mentioned before: (1) that It Is a pure bullion contract; (2) that it is a single obligation to deliver gold coins containing the amount of gold-as indicated by the agreement; (3) that it is an alternative obligation, with an option in the obligee to take gold coins or their value in paper dollars; (4) that it is an alternative obligation, with a corresponding option in the obligor; (5) that It Is a single obligation to pay the nominal amount of the debt in any form the obligor chooses. The authors prefer the third construction. The creditor would thus be entitled to the nominal amount in paper currency even if the debtor, as happened in Butler v. Horwitz, 7 Wall. 258 (U. S. 1868), and Dewing v. Sears, 11 Wall. 379 (U. S. 1870), should insist, in case of adverse judgment, on making payment in coins. This is discordant with the above decisions of the Supreme Court, and unjustifiable in itself. Under the gold clause as described, the debtor has a right to make payment in gold. It may be remembered that under special conditions, as those existing in Sweden during the World War, the value of paper currency may even exceed that of gold. Cf. CASSEL, DAs GELDWflSEN NACII 1914 (1925) 63 et seq.; Nolde, "La monnale en droit international public" (1929) 27 REcUEIL DES Cours PROFESSES L'AcAD9 aF D=aor INTERNATIONAL DR LA HAYE 386. We therefore prefer a sixth construction, as explained in the text. The obligation of the gold debtor should be considered to be a single one purporting primarily a conveyance of gold coins, but requiring, in case of the impossibility of that, conveyance of an equivalent amount of any legal tender. pation of which it had been inserted; it would, in fact, be wholly inoperative. 6 For this reason, the Supreme Courts of Denmark and Finland,' 7 the Greco-Bulgarian Mixed Arbitral Tribunal, 8 the Permanent Court of International Justice,' 9 and the English House of Lords -' 0 (reversing the decisions of the two lower British courts in the Feist case) have all held that a gold value clause must be implied. Of particular importance is the decision of the House of Lords, for the phraseology of the gold clause involved in the Feist case is exactly the same as that of the customary American one. And although the finding that the parties had really intended to use a gold value clause was rested upon the particular circumstances of that case, 2 1 the judgment is nevertheless of general significance for the reason that circumstances of this kind exist in practically every case where a gold clause is incorporated into a contract. 2 Accord-16. The District Court of Colorado, in Kennedy v. Conrad, 78 Cong. Rec, April 4, 1934, at 6107, points out that in case the conveyance of gold coins is legally impoz ile, the creditor would not be entitled to the equivalent in other legal tender. He "would not . .. buy the gold equivalent therewith .... If he had the gold equivalent, he would have to turn it to some Federal Reserve Bank and at par. His government could get the profit or increase, but the plaintiff could not." This is not the point. The plaintiff, in the case assumed, does not claim damages for nonperformance, but payment on the ground of an implied gold value clause, determined to operate even in the case of performance being impossible. However, the attempt made by the Colorado judge is new and shrewd. The French courts derive the invalidity of the gold value clause from the assumption that it impugnes the "cours force" of the banknotes as well as the gold coin clause does; see notes 123-125, infra, and text above them.
17. 22. The House of Lords in the Feist case went so far as to hold the said clause to he a pure gold value clause, since at the time the contract was made no gold coins were in circulation. But there is no reason why the creditor, by virtue of the clause at i 3ue, should not be entitled to a conveyance of gold coin, in case gold currency had been reestablished. And no argument against the existence of the gold clause can, contrary to the opinion of the court, be derived from the fact that a fractional amount of the interest due (5 shillings for half a year) could not be paid in gold. Otherwise a real gold coin clause would be practically impossible. Such a clause, reasonably interpreted, is not inconsistent with some minor remainders being paid in currency. The same argument as advanced by the House of Lords has been set forth by the Permanent Court in the Serbian and Brazilian case, supra note 19, and the Swiss Federal Court in the Heraclea Company case, judgment of February 11, 1931, (1931) JomuR. Dn. LNT. 510. In the latter case, however, the debt was payable in "piastres-or.' This being a money of account ("rmonnaie de compte"), a pure gold value clause should have been held existent.
ingly, at least if one may judge by comparative law, the fact that the American Joint Resolution contains a phrase expressly abrogating gold value clauses is of great significance. Were it not for such express statutory abrogation, non-existent in England, courts adjudicating cases governed by American law might well be expected, by implying the existence of a gold value clause, to reach the same result as did the House of Lords in the Feist case.
If the Joint Resolution of June 5, 1933, is constitutionally sustained in its effort to render inoperative both gold coin and gold value clauses, it will constitute a virtual release of debts, a "aaa6xem" on the largest scale ever recorded. On the basis that American bonds containing the gold clause exceed 100 billion dollars, more than 40 billion in nominal amount (though not necessarily in purchasing power) have been vitiated.' This must be borne in mind, not only to understand the financial and historical importance of the Joint Resolution, but also to realize that the Act is not chiefly a technical monetary measure, as the title and preanible suggests, but in reality a release of debts, and an encroachment upon the law of contract. This fact raises constitutional difficulties. The preamble proclaims that it is "the declared policy of the Congress to maintain at all times the equal power of every dollar, coined or issued by the United States, in the markets and in the payments of debts." This conforms to the title indicating the aim of the Joint Resolution "to assure uniform value to the coins and currency" of the United States.-4 Thus the technical monetary aspect of the law is intimated. But in fact the Joint Resolution did not establish any "equal power" or "uniform value" of gold dollar and paper dollar, for gold dollar coins had ceased to be legal tender either from the date of Mfirch 6, 1933 (President's proclamation making it illegal to pay out, export, earmark or permit the withdrawal or transfer of gold) or at latest from the date of April 5, 1933 (President's order requiring the delivery of gold and gold coins to the Federal Reserve Banks). " 5 The Joint Resolution did not alter this situation at all. It was of no assistance in eliminating divergencies in the value of existing kinds of circulating media, because at the time the Resolution was passed only one medium, namely paper dollars, was in circulation. Even if gold coin had kept its status as legal tender, no legal parity would have been reestablished by the Joint Resolution because parity in law would have followed in any event from the fact that the coins were legal tender. 6 And certainly the Joint Resolution does not establish any factual parity; for notwithstanding the Resolution, gold coins still have a greater economic value. Economic parity can only be established either by a deflationary monetary policy or by legal reduction of the number of grains of gold in the gold coin itself, as has since been done by the President's order of January 31, 1934.7 Still less tenable is the argument in behalf of the Joint Resolution advanced by the United States District Court in In re Missouri Pacific Rr.
Co.
This court, declaring that the subject matter of the gold clause was a mere commodity, placed the abrogation of the gold clause in the same category as the prohibition of the possession of opium. The difficulty with this view is that in the case of a gold clause, money and not a commodity, is owed by the debtor. 2 9 But even if the court were correct in believing gold coin to be a commodity, its argument would sustain the constitutionality of only the portion of the Joint Resolution relating to gold coin clauses, not the portion relating to gold value clauses.
However, constitutional justification for the Joint Resolution can be found in another line of argument. The strict enforcement of these billions of dollars' worth of gold clause obligations against hard pressed debtors would precipitate increased bankruptcies and increased liquidation of securities and loans. The result might be a collapse of the banking system and, in further consequence, a monetary crisis; and this would possibly affect the value of money. In measure as the Joint Resolution tends to prevent the development of such a crisis, it may be justified 26. This was the situation during and shortly after the Civil War. Then, greenbacls and coined dollars were simultaneous legal tender, and both of them were in circulation, although gold coins were at a varying agio. Nevertheless there was equivalence in law, Bronson v. Rodes, 7 Wall. 229, 251 (U. S. 1868). Dollar notes and coined do "lla had legal parity, and it was for debtors only a matter of economic expediency not to pay in gold coins. as an exercise of Congress's implied power to establish and protect a banking system, 80 and of its express power to regulate the value of money in the United States. 8 1 But this, of course, does not mean that the statute is essentially a technical monetary one, for the value of the dollar may be influenced by measures of many different kinds, for example, by alterations of the law of contracts.
There still remains the constitutional problem of whether the Joint Resolution violates the due process clause of the Fifth Amendment. As bearing upon this problem it is appropriate to inquire into the reasonableness of statutory abrogation of gold clauses. After the country went off the gold standard, prices measured in terms of gold value rapidly declined, 2 increasing considerably the purchasing power of the gold dollar. The maintenance of gold debts therefore would have involved economically an undeserved surplus for the creditor. He could not claim any particular merit in having stipulated for gold, for the clauses had become in American practice a matter of custom since the beginning of the Republic. 3 The debtor, in submitting to the gold clause, did not in general get a "consideration" or any compensation for taking over the whole monetary risk. Nevertheless, he could perhaps be expected to abide by the stipulation if his general economic condition had remained unchanged or had improved. But the contrary happened. A very great number of debtors were, because of the depression, no longer able to meet debts even at the nominal amount. Now it was felt to be morally and economically unsound to drive these honest debtors into bankruptcy by upholding gold clauses. 4 Such arguments might be insufficient for a court; therefore the legislature had to intervene.
The strength of these considerations is attested by the fact that so many other countries have, at one time or another, abrogated or restricted , not yet published, uses a still different argument to justify the Resolution as a regulation of the value of money. It points out that maintenance of the gold value clauses would cause a diminution of the gold cover of American currency, meaning probably that the maintenance of the clauses could provoke a strong demand for currency possibly affecting the proportion between gold reserves and notes in circulation. But there is in the Congressional data neither a statement nor even a suggestion to the effect that such an argument was considered by Congress. Indeed, payments for bonds and mortgages are generally not made In cash.
32. See index of wholesale commodity prices on a gold basis, currently published in Tn. After the depreciation of the French franc, the debtor companies declared that they would pay French francs, but it was duly held that, the holder having decided for payment in Switzerland, the debt was to be discharged in Swiss francs. In England the gold clause up to the present has not been restricted by statute. In the Feist case, however, the High Court and the Court of Appeal tried, as mentioned before, 13 to eliminate a perfectly clear gold clause. The three judges of the Court of Appeal delivered separate opinions, using in part very forced constructions, and differing from each other as well as from the court below, but their conclusion was unanimous. The House of Lords, however, reversed the decision for irrefutable reasons, since no statute comparable to the American Joint Resolution existed in English law. Thus the gold clause was reestablished in English contracts. But it must be remembered that in English contracts, contrary to American custom, the gold clause very seldom appears. Thus, in the Feist case, it was a Belgian company that had obligated itself under a gold clause. By virtue of this fact, explicable by historical reasons, 56 the problem of the gold clause for England has a quite minor economic importance.
There are several foreign decisions which have passed on the legal permissibility of statutes of the same or comparable nature as the American Joint Resolution. In Greece a decree of July 21, 1914, provided that debts contracted in Turkish livre-or (a gold coin) and payable in Greece were to be discharged in Greek paper drachmes at a ratio of 22 drachmes for one livre-or (apparently an under-par ratio). The Court of Appeal at Saloniki held that the decree did not constitute an unconstitutional deprivation of property, 57 but was justified on the ground that the state" was entitled to regulate the rate of foreign exchange, so that debtors would be protected against excessive damages resulting from the fluctuation of the value of gold. Obviously it would seem inconsistent to grant the legislature less power over domestic currency. Another interesting decision of some relevance is that of the Anglo-German Mixed Arbitral Tribunal. A British national, a widow who had been before the war a creditor of a gold debt under German law, sued the German government for damages on the ground that by the ordinance of September 28, 1914, it had abrogated gold clauses. The argument ran that this ordinance was an "exceptional war measure," entitling the injured national of an allied power to compensation under Article 297e of the Treaty of Versailles. 59 The court dismissed the claim, not considering the ordinance 
The French translation reads "le pays?'
59. This article reads as follows: "The nationals of allied and associated Powers shall be entitled to compensation in respect of damage or injury inflicted upon their prop2rty rights or interest... in German territory as it existed on August 1, 1914, by the applica-
1934]
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Reflecting thus on the legal developments within other countries and contemplating the particular conditions of American law and practice, we cannot consider the Joint Resolution to be an unprecedented or excessive measure. The American Congress, like other legislatures, could not but attempt to mitigate by restriction of the gold clause the dangerous consequences of severe depreciation of the monetary unit. It can scarcely be believed that any constitution should make it impossible to meet so exigent a situation.
These general considerations undoubtedly are relevant also for foreign courts in which the question of the constitutionality of the American Joint Resolution has been or will be raised." 1 Of course after the Supreme Court in Washington has answered the question, its decision will be authoritative for foreign courts. Even such jurisdictions as claim the power to interpret foreign law differently from courts of the country of origin 2 would, in applying American law, refrain from doing so, as the law-making power of the Supreme Court is everywhere well known. But until the Supreme Court has reviewed the case, foreign courts are free to inquire into the constitutionality of the Joint Resolution. As a practical matter, however, no such difficulty may be expected to arise; for no foreign tribunal is likely to reach an adverse decision on this point. In fact, the court argued that the ,German government, by having neither discontinued nor stayed the decree as required with regard to exceptional war measures by art. 297e, had indicated its opinion that the decree was not an exceptional war measure; and the court held further that it was not competent to interfere with the conduct of the German government. This seems very strained since the court was to determine whether or not an exceptional war measure existed, regardless of any government's opinion. Anyway, the conduct of the German government has, in this instance, been disapproved of, directly or indirectly, neither by the tribunal nor by the allied governments. [Vol. 44 government, invoked the Joint Resolution, but in rebuttal the claimant, a bondholder, contested its constitutionality. The court, reserving its right to an independent examination of the question, pointed out that the claimant had not sufficiently substantiated the rebuttal, saying:
"The Sth Amendment, 'No person shall be . .. deprived of life, liberty or property without due process of law' contains in its first part-the second referring to expropriation-not a rule of substantive but only of constitutional law; therefore the assertion of unconstitutionality cannot be based upon it." c This argument seems to us utterly inconsistent and obscure, but it indicates the conceivable reluctance of the court to plunge into problematical depths. At present we have already three American judgments, one of a federal court,' one of a Colorado court,oa and one of the New York Court of Appeals" 5 affirming constitutionality, only the Ohio Court of Common Pleas holding to the contrary.6 0 As to American commentators, Professor Collier in his able paper has reached the same result, while other writers without taking a definite position seem partly to incline towards the same solution.T Under such circumstances I think it practically out of the question that the constitutionality of the Joint Resolution will be denied by a foreign court, except on the ground of an American ruling. II
We have in our previous discussion approached slightly the problem of the international repercussions of the Joint Resolution, a problem to which we may now devote ourselves in greater detail. The importance of charting the operative extent of the Resolution is manifest when it is recalled that a great part of the creditors as well as the debtors of the bonded loans issued in the United States are foreigners residing abroad. For example, many capitalists in Europe, and probably in other countries as well, by reason of domestic monetary troubles bought American gold bonds in the belief that they would get by them protection against any depreciation. But that is far from being all. In addition to the bonds, doubtless numerous business relationships between American and other people have been carried out on a gold dollar basis. This basis has even 64. In re Missouri Pacific Rr. Co., 7 F. Supp. 1 (1934 
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been widely adopted in contracts made exclusively between non-Amerlcans-for instance, in domestic and foreign insurance. In all these relationships the question arises whether the Joint Resolution must apply, or the law of one of the many nations which have not restricted the effect of gold clauses at all, or which have abrogated merely gold coin clauses and not gold value clauses." 8 Thus both the financial importance of the Resolution and its possible territorial extent are quite unprecedented in legal history. The Conflict of Laws In exploring the limits within which the Joint Resolution operates, we must first examine the pertinent rules of the Conflict of Laws in an attempt to discover what kinds of contracts are governed by American law. On this point important precedent is afforded by a decision of the Permanent Court of International Justice. Before the World War, Serbia had floated several issues of bonds, made payable in "francs-or" (gold francs) at different places." Some of these places, for instance Berlin and Vienna, 7 were situated outside the territories of the Latin monetary union, the unit of which was the "franc." If the holder presented the bond at such a place, he had to receive in the local currency the value of the francs fixed in the bond (or in the coupons thereto) at the current rate of exchange on Paris. Similar bonds had been issued before the war by the Brazilian government. When the French courts, subsequent to the depreciation of the franc, held the gold clause to be void, the debtor governments refused to pay more than the face declaration of francs (or the value thereof in local currency) as indicated on the bonds and coupons. The French government, acting in the interest of French bondholders, rejected this defense. Therefore the French government on the one hand, and the Serbian and Brazilian on the other hand, agreed to submit the case to the Permanent Court of International Justice at The Hague. The court gave judgment for the French government. It pointed out that the loan contracted by a state is governed generally by the law of that state, provided it has not submitted to some other law. This having not happened in the case at bar, Serbian law would be 69. I lay aside doubts regarding the contractual currency dissolved by the courts as stated above.
70. The individual issues of the bonds are somewhat differently phrased in terms of place of payment and other points, but those differences are quite immaterial in law.
(Vol. 44 applicable to the loans 7 1 with respect to the "substance of the debt." Nevertheless it was the opinion of the court that "the money in which the payment must or may (doit or peut) be made in France depends on French law." "Indeed," continued the court, "it is commonly accepted that each state is entitled to determine itself its own currency." -Therefore French law would govern the gold clause, which consequently must be upheld as resting on an "international contract." 3 The shortness of this fundamental proposition contrasts with the copiousness of the court's argument upon minor points. There are doubts as to what the court really means. Shall French law apply because the basic currency of the loan is French, or because the place of payment is situated in France? Or have both those facts together been considered as decisive?
However, neither singly nor combined are they sufficient to justify the opinion of the Court. Untenable at any rate would be the proposition that would make the validity of the gold clause dependent upon the law of the state in the currency of which the amount of the debt has been fixed, (upon the "Wiffirungsstatut,") as opposed to the "Schuldstatut," ' 74 the law governing the obligation as a whole. If this proposition should be the real meaning of the judgment, the Court might possibly have been influenced by the conception that the law abrogating the gold clauses formed part of the monetary system in reference to which the parties had contracted. ("The State is entitled to determine itself its own currency.") 75 This, in any case, would be wrong when the abrogation, as under French and American law, extends to gold value clauses. In such case, as we have already indicated, not a monetary rule, but a rule of the law of Contract is involved.
But even when only gold coin clauses are affected by the law, the "Wiffrungsstatut" could not control the case. We mentioned before 71. And Brazilian law to the Brazilian loan. We do not henceforth mention the latter, since the argument is quite the same as in the Serbian case.
72.
Cour permanente de justice internationale de la Haye, (1929) Joumxu. Dr. Tk;. 100S. 73. Under Serbian law the gold clause was probably void, according to the Serbian statute of April 24, 1920, mentioned before. The Serbian government, however, did not, in the hearings, refer to the statute. Whether there were political considerations for not doing so or whether the Serbian statute did not cover governmental loans, I cannot discover, as I could not ascertain the whole text of it. In general, the defense of a debtor state derived from its own laws is good, inasmuch as the law of the state is applicable, infra page 85. As the Serbian state did not avail itself of the defense but on the contrary sought protection under French law, the court's decision, in its result, may be justifiable by reasons of procedure. Even those reasons do not dearly come out in the opinion. We are contemplating only the arguments of substantive law advanced by the court.
74. In German legal terminology "Statut" means a territorial legal system as oppzsad to other territorial legal systems; "Wfhrung" means a monetary system.
75. See note 72, supra.
that numerous contracts without any substantial relationship to American territory have been made between European parties in terms of gold dollars. It would be obviously unjustifiable to apply American rules on the gold clause to such contracts. The analogous situation exists with regard to contracts in "francs-or," widely used in Eastern Mediterranean countries. 76 If the parties to a contract agree upon a gold clause it is because they wish the debt to be independent of unexpected vicissitudes of the contractual currency. Therefore, as soon as the gold clause is incorporated into a contract the question of currency becomes secondary. Thus the Supreme Court of Denmark duly held English law not applicable to the gold clause of a contract made between a Norwegian shipping company and a Danish dockyard for payment, in Copenhagen, of English pounds "in gold."" This happened after the English Court of Appeal, but before the House of Lords, had passed on the question in the Feist case. Therefore, the Danish Court was confronted with a rule setting aside gold coin clauses. 78 The theory that in respect to the validity or non-validity of the gold clauses the "Wahrungsstatut" should control seems to be so objectionable that the judgment of the Permanent Court is probably to be given the other interpretation, namely that the law of the place of payment must decide. 70 That the law of the "place of performance" determines [Vol. 44 the manner of performance, and, especially, the medium of payment in which the promise to pay money is to be performed 60 is a well settled rule of law not confined to the United States."' But this rule does not apply here at all. Whether the payment may be made in gold coins or in silver coins or in notes, that relates indeed to the manner or the "medium" of payment. 8 " This, however, was not the point in the Serbian and Brazilian cases. The Permanent Court did not construe the expression "franc-or" as a gold coin clause, but exclusively as a gold value clause. It held the Serbian and Brazilian governments liable to pay the bondholders, in the local currency of the contractual place of payment chosen by the bondholder, a sum equivalent to the value of the gold coins corresponding to the amount of "francs-or" mentioned in the bonds. 8 3 Here is no longer the question of the "manner of payment," but clearly of the "substance of the debt," as the amount of the debt is, of course, an essential element of the debt. Therefore, owing to the distinction made by the court, Serbian law should have been decisive in respect to the validity of the gold clause.
But even though the place of payment doctrine be accepted, the theory of the case still raises grave difficulties. It is not made clear by the court why Paris should be the place of payment. One may, considering the text of the bonds given above, eliminate Berlin and Vienna, as the text fixes principal and interest neither in German nor in Austrian currency; but at least Paris, Brussels and Geneva are coordinated as places of payment." In Geneva, too, the payment "must or may" be made, at the option of the bondholder, in "francs-or." Why not apply Swiss law? No reason for answering in the negative is apparent unless it may be that the bondholders asked for payment in Paris and that the court was influenced by that fact; but it is not even alleged in the court's very general argument, that the bondholders did ask for payment in Paris. Nevertheless the Permanent Court's decision, which has received wide consideration, 5 has been cited for the proposition that the controlling "place of payment" is the one in which payment is demanded. The City of Vienna issued in 1922, for a loan received, bonds of the following type: "500 crowns = 425 marks payable in Berlin = 525 francs payable in Paris, Brussels or Basle = 100 U. S. A. gold dollars payable in New York." By an Austrian statute of January 27, 1922, the city of Vienna was authorized to discharge the bonds by paying the bondholder, in Austrian crowns, the amount of Austrian currency as stated in the bonds. The effect was to deprive the bondholders of their rights, as the Austrian crown had depreciated nearly to zero. A bondholder brought, in the Berlin court, a suit against Vienna for payment, in Zurich, of the full amount in Swiss francs, as indicated in the bonds. The German Supreme Court (Reichsgericht) held for the claimant. 8 Quoting and joining the opinion of the Permanent Court, the Reichsgericht pointed out that the loan of an Austrian city is governed by Austrian law, but that Swiss law alone must answer the question whether or not Swiss francs have to be paid in Zurich, chosen as place of performance by the bondholder. In this way the Austrian law, theoretically acknowledged to be fundamental, was practically eliminated.
In our opinion, the validity of the gold clause must be considered to rest on the legal system which, in general, determines the validity or non-validity of the contract. This choice of law can be made only by application of the rules of the "lex fori." So far, an inclusive solution seems impossible. However, the problem itself, the methods of approach, and the uncertainty of law, are everywhere almost the same. Thus, pertinent discussion of the subject made with reference to one country may be found to be useful in other countries too.
The Restatement of Conflict of Laws decides in favor of the law in force at the place of contracting. 87 But it is set forth in the commentaries to the Restatement that this rule has, until now, won little authority. The opinion laid down by Lord Mansfield that the validity of a contract is governed by the law intended by the parties-or, in the language of Dicey, by the "proper law of the contract"-has not only prevailed in England but has been adopted in more American states than any other view. [Vol. 44 advanced by Beale, the reporter of the Restatement," and by the Commentaries to the Restatement, are vividly criticized by outstanding writers like Lorenzen, 9 " and they are discordant with foreign decisions based on principles similar to the American doctrine of Conflict of Laws. 1 For the problem before us, the solution offered by Beale and by the Restatement is unsatisfactory in any case. Suppose that we are concerned with a bond loan wholly phrased in the well-known type of American bonds, stated in terms of gold dollars, referring everywhere to American law and custom, payable in the United States, quoted on the New York Stock Exchange, placed among American capitalists; if it is executed or even merely delivered abroad,1 2 the American legal system as a whole would be quite inoperative with regard to the validity of the bond. Were the bond (debenture) delivered abroad, but the underlying contract between the debtor and the financing American banker (indenture) executed in the United States, -2a or vice versa, these dual instruments, although very closely connected and, as a matter of course, literally adapted to each other, would be governed by different legal systems. The customary clause:
"This agreement shall be deemed to be a New York contract and all rights arising thereunder shall be interpreted and performance thereof shall be governed in accordance with the laws of the State of New York in the United States of America 9 3 and enforced accordingly" would not change the situation, since the Restatement, neglecting the needs and the results of practice, 9 4 attempts by theoretical bias to exclude any consideration of an agreement designing the system of law applicable. It is not possible within the scope of this article to explain the principles which, in our opinion, should be followed in choosing the law determining the validity or non-validity of a promise. What seems to us impossible, in any event, is the elimination, in this question, of the legal system of the territory which is mainly connected with the promise (or contract). If, under this system, the contract is wholly or partly vitiated, this fact must be respected by the "lex fori," i.e. by the court of every foreign jurisdiction. Therefore each gold dollar bond which, considered as a whole, must be considered American, 0 is affected by the Joint Resolution. The same is true for a debt secured by a mortgage on American real estate, provided the mortgage was a major condition of the credit.
In determining with what state the contract is mainly connected, particular consideration must be given to the place of payment. The importance of that place has, on the authority of Savigny, been widely exaggerated in Central European practice, 9 and the same trend has, through Story, 98 influenced the development of American law. But for bonds, notes, and negotiable instruments (not for obligations arising out of sales, leases, contracts for work, partnerships and other bilateral contracts), the place of payment offers indeed the most visible "point de rattachement," and this corresponds with the general view in business which lays stress upon this element of the promise. Therefore, the law of the place of payment must most often be considered the law governing the promise, and consequently, its validity. So we approach somewhat the doctrine of the Permanent Court. Notwithstanding, considerable divergence remains. The bearing of the territorial relationship created by the place of performance depends upon the special circumstances of the case. If there are several alternative places of payment situated in different countries, they can not govern the choice of law. Nor can the exercise of the option by the bondholder be held decisive, as supposed by the Reichsgericht. Strengthening the discretionary power of the bondholder to such an extent would unduly burden the debtor, and split up the homogeneous loan into an indefinitely changing variety of pieces governed by different laws. And what law should govern, so long as the bondholder has not exercised the option? It is impossible to have a contract legally "in vacuo" and it is not less unsatisfactory to have the legal system applicable prior to the exercise of the option suddenly supplanted by another in consequence of the bondholder's [Vol. 44 decision. After all, in the case of the Serbian loan, we believe Serbian law applicable, all the more since Belgrade was the place of contract as well as one of the places of performance. We must, however, distinguish between the place of "payment" and the place of "collection." This is shown by the customary clause discussed by the Hague courtain the Royal Dutch case, and worded as follows: In this case, New York is the place of payment; Amsterdam, London, Basle, Zurich, Stockholm are places of collection. The very careful phrasing of the bond, the whole text of which cannot be reproduced here, 9 9 makes it clear that "payment" and "collection" express different concepts. Obviously, the rules relating to the place of payment should be exclusively applied to New York. The expression of this intention cannot be considered to be a playing with words. As a matter of fact, the debt's connection with New York is the major one; not only the fiscal agent intrusted with the service of the loan is located here, but American currency is basic for the loan, and the amounts to be paid, in local currency, in Amsterdam, London, Basle, Zurich, Stockholm, are determined by the exchange rate on New York 0 0 The place of payment is a necessary element of the debt, and in case it is not specified by the parties, it must be determined by construction; places of collection are added simply as facilities to the bondholders. 01 Similar dis- 100. There is no "option de change," but only "option de place." The "option de change" would require that the amounts to be paid in one of the optional currencias should be fixed by the bond in advance as independent of each other. An example is offered by the Vienna investment loan, supra page 70. On the "option de change" and "option de place" there is an abundance of decisions. tinctions are made by foreign laws. Thus German law contrasts "Erfiillungsort" or-with regard to debts-"Zahlungsort" ("place of performance" and "place of payment") and "Bestimmungsort" ("place of destination"), the rule being that in case of doubt the debtor has to pay at his domicile ("Zahlungsort") but nevertheless to send the money, at the creditor's cost and risk, to the latter's residence.
1 0 2 And French decisions distinguish between "lieu de paiement" and "lieu de versement," the former being the only place where the payment must be made, the latter being, on special agreement, in the option of the debtor. 0 3 Generally speaking, then, the place of payment is not always identical with the place in which the creditor actually receives the money. In the matter of gold clauses, major importance, if any, should be attributed only to the place of payment.
Several recent decisions illustrate an accurate use of the proper rules of the Conflict of Laws. The Hague court of first resort recently held, in the cases of the Royal Dutch Shell and the Batavia Petroleum Company," 0 4 both involving gold loans issued in the United States, that American law was applicable, on the ground that the standard clause expressing intent to be governed by American law 1 5 was embodied in the bonds. Even putting aside this clause, the applicability of American law could not be doubted, as the bonds were in every respect adapted to American law and custom, particularly stating New York as place of payment. 08 The proper theory was set forth also by the Supreme Court of Austria in a decision dated February 12, 1929. An Austrian insurance company in 1906 made an insurance contract with an Austrian resident in terms of German gold marks payable in Vienna. After the war the company tried to avail itself of the German ordinance of September 28, 1914.07 The court held that the defense was not good, and that the debt was exclusively governed by Austrian law, the closest connections of the contract evidently leading to Austria. 0 Unfortunately, the court, to the of the company and the place of payment, Belgian law was held exclusively applicable although there were facilities for collection in Cologne, Amsterdam, London and Parig, "Ordre Public" Suppose American law were held to govern the contract according to the rules of "lex fori." The further question arises whether or not the application of the joint Resolution will be refused on the ground that it violates the "ordre public" (public policy) of the country in which enforcement is sought. It is well known that in continental systems of private international law the notion of "ordre public" can everywhere check the application of foreign law. It gives the courts a large discretion, enabling the judge to refuse the application of any foreign provision considered harmful to fundamental domestic interests; and it is possible for the judge to use this discretion to refuse enforcement to a foreign statute abrogating or restricting the gold clause. But in practice the courts seem to be cautious; indeed they are rather reluctant to make use of the "ordre public" concept. In the case of the Vienna investment loan the Berlin Appellate Court (Kammergericht) pointed out that the application of the Austrian statute of January 27, 1922, would be injurious to German public policy." 1 The fact that gold clauses had been abrogated by German law too, was not mentioned in the opinion of the court. Nevertheless, the argument was clear and consistent in itself, for in the field of "ordre public" the judge has to take care only of domestic interests. On appeal, however, the German Supreme Court (Reichsgericht) reached the same conclusion by application of the place of payment theory,"-evading, obviously on purpose, the "ordre public" issue. An allegation that German "ordre public" had been violated might have been felt by the Reichsgericht to be hypocritical or an unfriendly act toward Austria.
We know of no cases in any other court than the Berlin Kammergericht expressly declining the application of a foreign gold clause statute for reasons of public policy. 113 There are, however, several which seem to 109 WocnE~scnnnET 128, concerning a Polish ordinance. The situation was a very special one. Cf. NUSSBAUMS, op. cit. supra note 3, at 162. rest tacitly on that ground. In a case before the Tribunal Civil de la Seine, an Italian railroad company was sued for payment of "gold-lire" bonds issued by the company. The defendant set up an Italian ordinance enabling certain Italian companies to discharge their gold bonds by paying the face value of the bonds in lire plus an additional amount of 25 per cent, although the lire had kept only about 25 per cent of parity. The court held that the defense was not good, the ordinance not being applicable; but the court gave no reason for this decision. 11 4 A Polish monetary ordinance dated March 19, 1924, was involved in the case of the Socifti des Charbonnages de Sosnowice, decided by the Appellate Court of Paris."1 5 The ordinance invoked by the defendant had reduced the obligations issued by Polish companies and expressed in foreign currency, to one-third in value. In this case likewise, the court, without giving further explanation, held that the ordinance was not applicable.
So far European courts have evinced no inclination to apply the concept of "ordre public" to defeat the application of the American Joint Resolution. Although some foreign writers have attacked this statute as violative of the fundamental international rule of "pacta sunt servanda" and have urged that any defense derived from the Resolution be rejected, 116 nevertheless the Hague, 1 0 4 the Vienna, 1 " 7 and the Copenhagen" 10 courts of first resort, which alone have had occasion to deal with the question,"" have all declined to hold the American statute contrary to domestic policy. The Hague court says:
"There cannot be any question about violation of public order, as the measure [the Joint Resolution] has, according to its purpose set forth in the preamble, been enacted, as required by urgent necessity and public [ (1933) 180, who refers particularly to § 37 of the Austrian Civil Code, which submits contracts made outside of Austria between an Austrian and non-Austrian, to Austrian law, provided that the parties of the contract did not obviously intend to take as a basis another law. This intention, however, is invariably to be found in the cases here described. Besides that, there exists in Austria special statutes taking precedence over the general regulations of the Civil Code. See note 47, supra. This appreciation by the Hague court of the Joint Resolution is the more important, as Holland is one of the few countries which have not restricted gold clauses at all. For courts of other countries, it is evidently still more difficult to take another attitude."
The reasoning of the German Reichsgericht in the Vienna investment loan case proves this; 120 and the Vienna court, contending that Austrian "ordre public" was not involved, rests its opinion expressly on the fact that Austrian law likewise had restricted gold clauses. 117 Yet these three courts have not even proposed the argument which may be considered strongest for recognizing the Joint Resolution in international relationships. It consists in the fact that the American legislature has consciously extended the effects of the Joint Resolution to non-American debtors obligated in gold to American creditors. Secretary of the Treasury William H. Woodin delivered, after the House and Senate committees had favorably reported on the Resolution, the following explanation of it:
"Internationally, adoption of the resolution might mean a reduction of more than $2,500,000,000, in terms of foreign currencies, in debts owed to the American Government and American business by foreign debtors. There would not be a commensurate loss to the American creditors unless they wished to use the repaid funds internationally.
"Treasury and Commerce Department figures show that this reduction would result because payments from abroad on private or governmental debts need no longer be made in gold. Dollars of any type, which have been selling at a discount of at least 10 per cent in terms of foreign monies, could be purchased and used to discharge the debt. Since the governmental debts owed America total more than $11,000,000,000, and the long term investments of .mericans abroad amount to more than $15,000,000,000, the reduction in terms of foreign currencies as long as the dollar continues to sell at a discount of 10 per cent could aggregate about $2,500,000,000. 120. CoRuEs, op. cit. supra note 116, at 351, declares that the German ordinance of 1914, which is still in force and will of course remain so, is "transitory'." He furthermore does not mention that the Reichsgericht, by means of par. 245 of the GunsLu-Cn-rL CoDE, and by means of interpretation, has made the gold clause practically inopzrative, as shown in the text above note 12, supra. So he reaches the conclusion that it would 12 wrong to put German and American law on the same level. These assertions are, of course, somewhat askew. It must be appreciated, however, that the American statute requires, in a sense of fairness and at American cost, a thoroughly equal treatment of non-American debtors as well as creditors. It would have been a fairly shrewd stroke of business for the United States to exclude from the benefits of the act, according to the French doctrine, contracts involving "international payments." Such an exception would have brought in a profit to the United States similar to or greater than that taken by France. Furthermore, in view of the ambiguity of the concepts, "international payment" and "international contract," the American ruling must be preferred from the standpoint of international equity. Nevertheless, the French courts are likely to decline the application of the Joint Resolution. The Tribunal Civil de la Seine recently laid down, in Boncompagne v. Credit Foncier Egyptien, 123 an opinion which seems noteworthy. The Credit Foncier Egyptien had issued, before the war, bonds payable in gold at Paris, London, Brussels, Geneva and in Egypt. The bank refused to pay the gold value, as a decree of the Khedive, dated August 2, 1914,124 had abrogated the gold clause. The court held for the claimants (bondholders):
"Considering that the 'cours forc' measure taken for reasons of national interest is limited to the territory of the nation having established it and does not run with the securities circulating abroad; "Considering the defendant cannot take advantage of the 'cours forc6' (le cours forc6 n'est pas opposable) in the matter of international payment; "Considering that in the case at bar an international payment is involved." 1 4
By "cours forc" it is meant that: (1) bank notes are legal tender (that they have "cours legal"); and (2) that those bank notes cannot be converted into gold. The idea seems to be that under these circumstanc.es the notes must be accepted by creditors only within the territory of the state concerned. French doctrine presupposes that the abrogation of the gold clause forms part of the "cours force." It was from these premises that the conclusion was drawn that the abrogation of the gold clause by French law could not be referred to "international affected by it, or does the court intend to lay down a rule of French private international law, according to which French "ordre public" prevents the application by French courts of foreign laws introducing the "cours forc6," with its supposed concomitant gold clause abrogation? By the second alternative, only French interests would be protected; whereas the first alternative would lead to the result that the foreign gold clause statute would be considered ineffective in any case of international payment, that is to say, even if French interests were not concerned. The writer does not think that this construction is contemplated by the court, which argues apparently on the ground of French law."°T he French doctrine is very unsatisfactory and has been criticized by outstanding French writers. -7 It is misleading to say that the "cours forc6," as opposed to the "cours 16gal," is limited to national boundaries. The "cours l6gal," to wit, the attribution to certain pieces of paper of the quality of legal tender, ends indeed at the frontiers of the state. Only within this territory must creditors accept these papers as payment at face value, whether the papers be convertible or not. However, the fact that the notes are legal tender (the "cours 16gal") has nothing to do with the validity or invalidity of the gold clause in any case.l -s Moreover, the question of convertibility concerns only the relationship between the holder of the paper, domestic or foreign, and the issuing bank. Hence the fact that the paper is inconvertible is a fact which is equally true as to parties outside the territorial limits within which a legal tender law is by its nature confined. Besides, it is not true that the invalidity of the gold clause is a part or a necessary consequence of the "cours force," that is to say, a necessary consequence of giving inconvertible paper money the status of legal tender. 12 The experience of the United States during the sixties and of England during contemporary times provides such striking counter evidence to such an assertion, that any theoretical reasoning on this score may be disregarded. Notwithstanding, I presume it is probable that the French courts will apply to the American statute the rule laid down by the Tribunal Civil de la Seine if the question should arise. 5 0 The Belgian and Egyptian jurisdictions are likely to do the same. 1 " 1 The sharpest weapon against the abrogation of the gold clause would be retaliation. This is, in general, possible only by virtue of special laws allowing such retaliation. Thus the Austrian decree on the payment of foreign gold and silver debts, dated June 14, 192 1,132 permits the debtor, when residing in Austria, to avail himself of foreign laws restricting gold clauses, provided that the creditor is residing or was residing, at the time the contract was made, in the state which restricted the clauses, or that the contract was made or must be performed in that state. Under this decree, the debtor can oppose the abrogation of the gold clause, for instance, against an American creditor, even if American law is not in question and the debt is governed by another law upholding the clause. [Vol. 44 the ground of the retaliatory decree of June 14, 1 9 2 1 .1" In Hungary a similar provision has been adopted. 1 34
Limitations Imposed by Wording of the Joint Resolution
In delineating the sphere within which the Joint Resolution operates, we come finally to the question of how far the phrasing of the Resolution restricts its own applicability. Although foreign courts have shown themselves reluctant to vitiate either the American or other gold clause abrogation statutes by the use of the "ordre public" argument, they nevertheless seem to favor giving a restrictive construction to the Joint Resolution. Thus its non-application is achieved without attacking American law; nay, in ostensible conformity with it. Such argumentation obviously offers psychological and diplomatic advantages. 2 14 this particular question will not be of much importance, unless, contrary to the views expressed in this article, the "Wiihrungsstatut" (the law of the country in terms of the monetary unit of which the parties have *contracted) 4 ' is held to govern the contract. 4 " If the debt is payable in New York in dollars but collectible elsewhere in local currency, the Joint Resolution should nevertheless be applicable. In the Royal Dutch case, however, the Hague court of first resort took the opposite view."°4 In that case, although American law was held to govern the bond issue in suit, and although the only place of payment expressly provided for in the bonds was New York, the bondholders were allowed to escape the application of the Joint Resolution because Amsterdam, which was specified in the bonds as a place of collection, had been selected by the bondholders as the place for encashment. But in 140 . See page 83, infra. 141. See notes 73-78, supra, and accompanying text. If the "Wfibrungsstatut" is held decisive, gold dollar contracts between non-Americans, who are almost certain to make the debt payable outside the United States, will be governed by the Joint Resolution unless it is interpreted as not applying to debts payable abroad.
142. Also unless the place of collection chosen for encashment is erroneously regarded as the place of payment and, under the place of payment theory, is considered as controlling. See notes 99-103, supra, and accompanying text.
In such case, contracts entered into and made payable in some foreign country, but optionally collectible in the United States, would be governed by the Joint Resolution unless it were restrictively interpreted as not applying to debts payable abroad.
[Vol. 44 the Batavia case, in which the bonds did not mention any place of collection, the same court dismissed the suit on the ground of the Joint Resolution. 4 This Solomonic decision is legally and economically unsatisfactory. The fault lies with the court's failure to discriminate between place of payment and place of collection.
3
On the other hand, it follows from the text of the Joint Resolution that only debts payable in American dollars are governed by it. Thus if a contract governed in itself by American law provides for payment in Canadian gold dollars, the Joint Resolution can not apply. And although a payment in any gold coin within American territory would be legally impossible under the President's orders, the creditor would be entitled to receive in currency the full gold value of the amount contracted for.'" These cases are likely to be so rare that the American legislature did not consider them. If it is kept in mind that the application of the Joint Resolution presupposes that the contract is governed by American law, there should be no apprehension of an excessively extended effect, in international cases, of the Joint Resolution.
Such questions of interpretation as do not bear upon territorial restrictions must be put aside in this article. Two of them, however, may be mentioned as connected in fact chiefly with international business. A Frenchman desired regular payments of about $120,000 quarterly from America, and an American bank in 1932 guaranteed him, for a commission of $15,000, a dollar rate of 25 francs, 32/2 being the then gold par, for a two year period. After the Joint Resolution was passed, the bank declined to carry out the agreement, but was held liable by the Appellate Court of Paris. &4 The Court deemed American law not to be applicable. But even apart from that, the case did not come within the scope of the Joint Resolution. The bank's obligation did not "purport to give the obligee a right to require payment in gold or a particular kind of coin or currency or in an amount in money of the United States measured thereby"; the amount to be paid was measured by foreign money-a situation not covered by the Joint Resolution.
The application of the Joint Resolution, however, can not be excluded by any waiver declared in advance by the debtor; for the recognition of such a waiver would be incompatible with the spirit of the Joint Resolu-tion, which grants relief to debtors for reasons of public policy. This view must necessarily be adopted also by non-American courts provided American law is applicable. The question is internationally important, since many American gold dollar bonds issued by European debtors in postwar times contain provisos by which the debtor abandons all defenses resulting from any future emergency legislation affecting the creditor's rights. In drafting such clauses the parties were thinking of possible legislative measures proceeding from the debtor's country. Now that the creditors are faced with nullificatory measures taken at home, it is no doubt some consolation to them to reflect that a European court is less likely to refuse to recognize waivers of benefits conferred by American laws than waivers of benefits conferred by laws of their own country. 1 40 It is apparent from the discussion in the preceding sections that a foreign court might sustain the gold clause, although according to American ruling the Joint Resolution should apply. In that event the creditor might, on the strength of the judgment, seize any assets of the debtor situated within the state of jurisdiction. And the judgment might be given effect also in other countries, following the territorial laws providing for the recognition and execution of foreign judgments. Of course, if such recognition and execution were applied for before an American court, the claim surely would be dismissed; for even if the Court were not disposed to utilize the concept of public policy, 147 comity would not compel the recognition of the foreign judgment, at least where American nationals or residents were concerned.1 4 8 But there is no doubt that courts of third states would give effect to the judgment provided the formal requirements therefor were fulfilled. The concept of "ordre public" of the state in which execution of the judgment is sought would not prevent the disregard by the courts of that state of an American statute, at least where American debtors are involved. Thus, the consequences of the judgment might become dangerous to a debtor not possessing considerable assets in the country where the original judgment is entered but having such [Vol, 44 assets within the third state. The danger, however, is lessened by the fact that the recognition of foreign judgments in most countries encounters generally the greatest difficulties, practically much greater than in the United States, except in the rare cases where special treaties exist 4 0 0
Governmental Debts
Gold obligations of governments need special consideration. They are of two kinds. The first type, which embraces governmental bonds offered to public subscription and governmental debts resting on private contracts, are governed by common law, or, in Continental terminology, "private law." Here the state has not acted as sovereignY 0 The second group is composed of obligations created by acts of sovereignty, chiefly by treaties.
As regards the first group, the state stands on the same level as other debtors and must have the same benefit of laws granting debtors relief for reasons of emergency. Indeed, the financial condition of the state is generally not less affected by a national crisis than that of the common debtor. Of course, the statute restricting the gold clause may provide special regulations with respect to governmental debts, but in default of that, the general rule must apply to this group of obligations. The Joint Resolution expressly includes "every obligation of and to the United States, excepting currency." Thereby earlier contrary provisions are repealed. It has been argued that devaluation of the debts of the United States involves a particular derogation of the American Constitution, namely of Section Four of the Fourteenth Amendment ("The validity of the public debt of the United States, authorized by law . . . shall not be questioned.") This contention is advanced only by a single author 0 1 Again the writer would not like to enter too deeply into questions of American constitutional interpretation. But it may be said that the provision forms part of the financial regulation adopted following the Civil War and must be, apparently, considered in its connection with the whole of this regulation. It does not seem to proclaim a principal of legal philosophy, but to envisage a particular situation existing at the time of its enactment (1866).
To the second group of governmental obligations-those created by acts of sovereignty-belong the obligations taken over by the United 
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United States the control of the Panama Canal Zone (Hay-BunauVarilla Treaty).152 Article XIV of the Treaty provides: "As the price or compensation for the rights, powers and privileges granted in this convention by the Republic of Panama the Government of the United States agrees to pay to the Republic of Panama the sum of ten million dollars ($10,000,000) in gold coin of the United States on the exchange of the ratification of this convention, and also an annual payment during the life of this convention, of two hundred fifty thousand dollars ($250,000), in like gold coin, beginning nine years after the date aforesaid." 53 This contract rests exclusively on international law. It is not governed by the law of the United States. Therefore, in my opinion, the Joint Resolution cannot apply.' 5 4 But the arguments of the Permanent Court in the Serbian-Brazilian. Loan case 5 5 may justify a contrary decision. For if the validity or non-validity of the gold clause depends upon the law of the state in the monetary system of which the debt has been fixed, then American law, as the "dollar law," must apply, even if the treaty as a whole is governed by international law. Why we cannot follow the opinion of the Permanent Court is set forth above. 15 1
Public International Law
The validity or invalidity of the gold clause is in itself a matter of private law, and to the extent that international relationships are concerned, a matter of international private law. But public international law too has sometimes been encroached upon by national measures affecting the gold clause, by virtue of their extraordinary financial effects. This is shown, to a certain extent, by the case of the Serbian and Brazilian loans, where the controversy was submitted to the Permanent Court of International Justice. The Court considered itself competent to take cognizance of the case owing to the fact that the French government was 154. In the text of Art. XIV, after the term "dollars in gold coin of the United States," the customary words "of the present weight and fineness" are missing. That cannot mean the United States would be entitled to pay the annual sums in the new debased gold dollar as created by the President's proclamation of January 31, 1934. There is no doubt that by Art. XIV of the Treaty, the weight of the dollar as existing in 1903 was contemplated. As the United States was a party to the treaty, a closer definition may have been considered superfluous.
155. For a discussion of these arguments see notes 72, 73, supra and accompanying text. [Vol. 44 entitled to assert, and had claimed, the right to protect its nationals holding the said bonds, and that the other party was also a government. 1 5 7 In addition there was a special agreement between the interested governments for arbitration by the Permanent Court. Professor Verzijl, of the University of Utrecht, attempts to draw from this precedent far-reaching consequences for international law.1 8 First he asserts that the abrogation of the gold clause, to the detriment of foreign nationals, "undoubtedly" constitutes the violation of an international obligation. But he furnishes no proof 9 Even the Permanent Court, arguing in substance on the ground of international private law, is no authority for his contention. Professor Verzijl alleges furthermore that by virtue of the said violation jurisdiction of the Permanent Court could be invoked on the ground of the so-called "optional" arbitration clauseIcO even by a unilateral proceeding, insofar as governmental debts to private creditors are concerned. He rests his opinion on an extensive interpretation of the statute of the Permanent Court."" But it is not necessary to analyze this interpretation, as the United States is not a member of the Permanent Court, nor has it concluded treaties compelling it to submit without further consent to any international court in a case like this.
The question of substantive international law remains. There are, indeed, two examples of international disputes, settled by reestablishment, in whole or in part, of the abrogated gold clause. One example is the controversy between Germany and Switzerland with regard to the German ordinance of September 28, 1914.02 As a number of Swiss banks and insurance companies, owning gold mortgages on German real estate, were, after the catastrophic depreciation of the mark, strongly affected by the consequences of the ordinance, the Swiss government protested against it, alleging that it was, with regard to foreign creditors, a breach of international law. The dispute was settled by the German-Swiss gold mortgage agreement ("Deutsch-Schweizerisches Goldhypothekenabkommen") of December 6 and 9, the latter granted a period of ten, and under certain contingencies, of fifteen years for payment, and a reduction of interest.
In another international controversy on the gold clause, the United States itself was a party. The President of Guatemala, in a decree dated December 22, 1903, abrogated the gold clause, 1 ' devaluating gold debts by this means to the extent of five-sixths. 16 Owing to steps promptly taken against this measure by the American and other governments, the President on September 14, 1904, repealed the decree.
It may be mentioned finally that different statutes enacted during the last few years to restrict gold clauses, have possibly provoked diplomatic overtures. No official communication has been issued, so far as is known, but bondholders have formed associations for the protection of their common interests 16 7 and it is said in the reports of these associations that several governments have in certain European cases backed the steps taken by them.
Under present conditions such efforts are not likely to be crowned with success. The considerations which have been advanced to justify the Joint Resolution and to overcome the difficulties presented by matters of constitutionality and "ordre public" in private law will protect the war and post-war restrictions of the gold clause in the field of public international law as well. The two examples given where diplomatic action resulted in reestablishment of the gold clause are not conclusive. In the Swiss-German affair there were special economic facts requiring Germany to comply with Swiss wishes. The Swiss banks and insurance companies had issued bonds and life insurance policies in Swiss francs and, to a very large extent, had invested the proceeds in German mortgages. These institutions were placed, by the abrogation of the gold clause securing their funds, in an extremely dangerous predicament. Political reasons and defaults in negotiations contributed to make the German government recognize, in principle, the full validity of the gold clauses. The treaty, however, was sharply criticized in Germany." 8 Predictions made at that time that it would prove impossible for German debtors to bear the additional burden thus cast upon them have been substantiated by later developments; indeed, the German govern-
